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Current Decisions 





BANKS AND BANKING—Reor- 
ganization Proceedings—Estop- | 
pel to Attack. 


New Jersey Court of 
Appeals. 
Rasen v. Clinton Trust Company. 


October 9, 1935. 

(oe appeal from Essex Circuit. 
versed. 

Sheridan & Hourigan (Mer- 

ritt Lane), for appellant. 

Gros 


Re- 


nan & Grosman, for respond- 


reviewing the proceedings in 
oly with the question of estoppel. 
bank defendant one of 
large number of financial insti- 
ns caught in the panic of March 
The Trust Company, a mem- 


was 


ber of the Federal Reserve System, 
was closed under the bank holiday 
order issued by the president on 
March 6th and was unable to re- 
open its doors under the terms of 
an executive order of the president 
subsequently made in pursuance of 


an act of Congress hastily passed to 
meet the emergency and prescribing 
conditions under which banking op- 
could be resumed The 
was later permitted to 
operate in a limited manner under 
restrictions imposed by the State 
Commissioner of Banking and In- 
Thereafter the institution 
reorganized and on May 
was authorized to resume 
banking business without 
tion or limitation. 


erations 
company 


surance. 
Was 4, 


1934 its 


September, 1934, the plaintiffs 
below, as executrices of the estate 
cof Abraham Fischman, brought an 
action against the bank as thus re- 


of 
posit which had been made by 


organized to recover the balance 
a de 


Fischman in his lifetime and prior 
to the closing of the bank. 

the complaint in this action 
the bank filed an answer setting 


the foregoing facts and alleg- 
ing that it was impossible for the 
bank at the time of closing to meet 
the demands of its depositors by the 
liquidation of its assets; that in the 











then condition of the market for 
securities great loss would have en- 
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INSURANCE ACCIDENT—Injur- 
ies While Passenger on Vehicle 
—What Constitutes Passenger. 

Jersey Court of Errors and 
Appeals. 

Fleming v. Connecticut General In- 
surance Company. 

October 9, 1935. 


Supreme Court. 


Reversed. 
Donald B. Munsick and W. Stanley 
Naughright, for appellant. 


Arthur T. Vanderbilt, for respondent. 
Heher, J. 

Plaintiff was permanently disabled 
He sues for treble damages under an 
the pertinent provision 
is: 

“Section 1V: The Company 
pay triple the amount, otherwise pay- 
able under Sections I, II or III for any 
loss sustained as follows: 

insured is a passenger 
public conveyance provided 
for passenger 
steps 


of which 


will 


caused or 

the 
or on a 
common carrier 
service (including the platform, 
or running board of railway or street 
railway cars) ;” 

Defendant concedes plaintiff's 
ability but says plaintiff was not a 
passenger at the time. The testimony 
indicates that plaintiff purchased a 
ticket from Jersey City to Bloomfield 
and bearded a train at Jersey City 
He decided to get off at Arlington, an 
intermediate stop, to see some friends 
there. He alighted from the train 
but met no friends, heard the whistle, 
ran to the train which was in motion, 


while in 


by a 


dis- 


attempted to board it and was injured. 
Respondent contended that he was not 
a passenger at the time, and the trial 





United States 


| 1137)... 


court directed a verdict for defendant 
from which 


taken. 


the present appeal was 


Respondent maintains plaintiff was | 


not a passenger; that the most he 


can show is a mere 
board a train; that the de- 
cisive test is whether “plaintiff had his 
weight resting on the step.” 

Held: Plaintiff’s 
sustain an inference that he was 
the step” when the accident occurred. 
Thus a jury question was presented. 

Nor does the fact that plaintiff may 
approaching 
side 


tempt te 


evidence would 


“on 


have been negligent in 


the train from the “unguarded” 
destroy his status as passenger within 
the meaning of the policy. “The trial 
applied to the case 
laid down 
this 


judge mistakenly 
in hand the rule in some 
jurisdictions of country in per- 


against common 
carriers instituted by 
intending to be passengers were injured 
while attempting to board the train 
that the implied invitation to board 


sonal injury suits 


persons who, 


unsuccessful at- | 


the train is withdrawn when it begins , 


to move...The trial judge thereby 
confused the passenger status itself 
with the breach of a duty arising out 
of it 

“As pointed out in Aschenbrenner 
v. United States Fidelity & G. Co. 
{292 U. S. 80, 54 S. Ct. 590, 78 L. Ed. 
the passenger-carrier relation- 
when the person 
is not actually on 
the transportation facility.” E.rton v 
Central R. R., 62 L. 7, aff'd 63 L. 536. 
B. & O. R., 168 3 
68. 42 L. Ed. 491; 
Atchison R S. F. R. Co. v. Hollo 
Kans. 1, 80 P. 31; Chicago & 
Co. v. i190 Jl. 478, 
S18. 
contract 


ship may subsist 


seeking conveyance 


Warner 7 
339, 18 S. Ct. 
way, 7 
a a 
V.E 
The 


Jennings, 
60 


of insurance is to be 


| interpreted most strongly against the 


Supreme Court: 


The following cases are now pend- 
ing before the United States Supreme 
Court which may be of interest to the 
bar. 


Two New Deal cases; the T. V. z 


| 


case involving the constitutional au-' 


Tennessee Valley Au- 
thority sell electric energy, and 
the Hoosac Mills case, in which the 
constitutionality of the AAA process- 
ing tax provisions is involved. 

Hill v. Martin State Tax Com- 
missioner, involving the imposition of 
the Dorrance 


thority of the 
to 


an inheritance tax in 
estate by New Jersey. 
Institute v. 
which brings into question, 
Sherman Anti-Trust Act, certain trade 
certain associations. 

Mayflower Farms, Inc. v. Baldwin, 
to the constitutionality of 


regulation as to 


United States, 
under the 


Sugar 


practices of 


relating 
prices of milk by so- 
called unadvertised dealers. 

Acme Homestead As- 
others to determine the 
a marred statute relat- 


ing to withdrawal t 


Treigle v. 
sociation and 
validity of 
shareholders 
Refining Co. 
law 


v. Fox, construc- 
store tax West Vir- 
ginia applicable to gasoline filling sta- 


Gulf 


tion of of 


tions 
10ns. 


In the Aschen- 


held that 


party preparing it 


brenner case it was “Das- 
senger” 
ing which the law of common carrier 
might assign to it but that which com- 
-“A mean- 
ing which the 
insured who, with a ticket in his pos- 


session, was riding on the steps of the 


mon speech would import.- 


would at least include 


train.” 

And the fact that the clause in ques- 
tion provides for triple indemnity was 
not important. This was patently an 
inducement to the making of the con- 
tract and we do not find in the con- 
text that the words 
were employed in their narrow tech- 
nical sense rather than in their popular 


any suggestion 


significance and usage.” 


Reversed. 





| MORTGAGES—Suit for Deficiency 


y building and loan | 


General Outdoor Advertising Co. v.| 


relating to 
Massachusetts 


Callahan, 


statute of regulat- 


‘ 
ot 


ing outdoor advertising along pul lic 


highways and places. 

A number of cases 
affecting Federal taxation and Bank- 
ruptey”  ~ 3 


are 


constitutionality | 


pending on 


i 


—Time for Institution. 
New of Errors 
Appeals 
Wooton v 
October g, 
William 


Will 


Jersey Court and 
Pollock. 
1935 
Charlton, for appellan 
M. & Thomas R. Cle 
for respondents. 
On Ay 
Donges, J. 
Annie Wagner,made a bond secured 
real estate. She 
R. Pollock, 
Annie Wagner died 
Layton 


’ 


iam evenger 


ym Chancery. Reversed. 


peal ir 


by a mortgage on 
conveyed to Louis 
assumed pa 
appointing William R. 


yment. 
testate, 
| executor. 
Foreclosure of the mortgage was 
and the property was sold 


II, 1934, for $100.00, 


instituted, 
January 


(Continued om page 11, col. 2) 


meant not the technical mean- | 


| tion, and has the right of possession, 


| 


who | 


Rights and Liabilities of a Mortgagee 


in Possession in New Jersey 





By Irving Hupart 





At common law a mortgage created 
an estate in the mortgagee and vested 
in him, upon the execution and deliv- 
ery of the mortgage 
with a right of immediate possession, 
subject to defeated by the 
payment of the mortgage money. This 
rule, however, has not been adopted 
by the New Jersey courts ;} but upon 
breach the mortgagee’s | 
estate has all the incidents of a com- 
mon law title, and the mortgagee has 
right to the of the 
mortgaged premises.* After — 

the 


, an actual estate 


be 


only 


of condition, 


the possession 


he can take possession of mort- 
gaged premises as of right or enforce | 
possession by an action in ejectment. | 
right to enter or | 


A mortgagee has no 
his 


to bring ejectment before default ; 


right to possession is only a right of 
re-entry upon the failure of the mort- 
to the of 
the mortgage agreement, 


gagor perform conditions 
and such an 
entry requires publicity. 

the mortgagee, the 
breach of the condition of repayment 


of the mortgage debt by the mortgag- 


Since after 


or, has a title which endows him| 
with all the incidents of a common | 
law title, subject only to divestment 


by the equitable proceeding of redemp- 





it follows that upon his taking pos- 
session of the premises the mortgagee | 
is entitled t 
the 
not required to account to 


the profits arising from 
estate.4 At common law he was | 
the mort- | 
gagor for the value of the profits tak- 
by This hardship is miti- 


en him. 


Recent Case | 
_ Comment 


By Alfred C. Clapp 


Corporate stock as goods within the | 


Sales Act. Constitutionality of § 4 
dealing with choses. | 4 

A decision of some interest te New | 
Jersey lawyers and perhaps an im- | 
portant authority that has escaped 
them is Agar v. Orda, 264 N. Y. 248, 
190 N. E. 479 (opinion by the able 
Judge Lehman). The case holds that 
shares of stock, under the Uniform} 


Stock Transfer Act, have for practical 
become merged in the 
to their ownership 
and have thus acquired for many pur- 


considerations 


paper certifying 


poses (like common law and mercantile 


specialties) the attributes of goods. | 


The 


Sales 


case concludes that the Uniform 
Act changed the 

of New York as to the 
the price of goods; and that insofar as 
the 
principle demands that 


common law 


recovery of 
shares of stock partake of nature 


of goods, sound 
to the 
the statutory rule 


r 
This 


we apply recovery of the price 


of stock. concerning 


the price of goods the case 


holds, overturning the 


New York as to the 


early law of 


recovery of the 


price of stock. 

First we point to the principle on 
which the decision leans, a principle 
that, we believe, has rarely been re- 


garded as of the present stock of our 


'common law. It is this: when a leg- 
islature shatters a general common 


law rule. leaving fragments of the old 


law still in place, the courts will apply ° 


(Continued on page 3, col 3) } 


| aainst 


| Yglesias \y 


gated in equity by compelling the 
mortgagee to credit to the debt the 
profits that he has received on the 
equitable theory that until the mort- 
gagor’s right of redemption has been 
foreclosed by the mortgage, 
even after default by the mortgagor, 
is merely a security for the mortgage 
indebtedness.5 But not until the mort- 
either 
by entry upon the premises or by an 
of ejectment, can he take the 
rents or profits arising from the land.* 
To hold otherwise be to 
destroy the enjoyed by the 
mortgagor in the premises up to the 
date of his default and his dispos- 
It is only when the mort- 
gagee acts upon the mortgagor's de- 
fault and takes possession that he cuts 
off the mortgagor’s rights to the inci- 
dents that arise out of possession.? 
Before examining into the rights 
and duties of a 


decree, 


gagee has obtained possession, 
action 


would 
rights 


session. 


mortgagee in posses- 
it is important that we under- 
stand cleariy the import of that term. 
It is applied to one who has lawfully 
acquired actual possession of the 
premises mortgaged to him. To ac- 
quire such a standing, he must assert 
his rights as mortgagee, for the pur- 
pose of enforcing his security upon 
the property and making its income 
help pay his debt; he must not claim 
The mere fact 
that the mortgagee receives the rents 


sion, 


under some other title. 


and profits does not constitute him a 
mortgagee he 
takes the such a way as to 
take the management and control of 
out of the mortgagor’s 


in possession, unless 


rent in 
the estate 


(Continued on page 2, col. 1) 








1. Sanderson vy. Price, 21 N. J. le 
637 (E. & A. 1840); Shields v. Lozear, 
34 N. J. L. 496 (CE. & A. 1869); Wood- 
side v. Adams, 40 N. J. L. 417 (S. Ct. 
1878) ; —_. v. Fairchild, Bald- 
win Co., 9 J. Ex 6 0 
a ad, teak j. 86, 108 Atl. 301 

2. Shields v. Lozear, Woodside vy, 


Adams, Stewart v. Fairchild Bald- 
win C “0 all supra note 1, 

3. Colin v. Plass, 85 N. J. Eq. 1 
95 Atl. 1011 (E. & A. 1918), A mnore. 
|#agee in possession can never be 
ousted by the mortgagor, or any 
claiming under him, until the mort- 
Zage be paid. Time can never rub 
itm because he is in the 
actual possession of all the law 
gives him, and the possession itself 
is prima facie evidence that the 
money is not _ paid. Wright v, 
Wright, 7 N. J. L. 175 (Ss. Ct. 1824); 
‘f Dewey, 60 N. J. Eq. 62, 
47 Atl. 59 (Ch. 1960). Whena mort- 
kagee holds possession for 20 years 
after default by the mortgagor his 
title under the mortgage becomes 
absolute. Colin v. Plass, supra; 
Brown v. Berry, 89 N. J. Eq. 230, 108 
Atl. 51 (E. & A. 1918). Similarly 
mortgagee barred from foreclos- 
ing a mortgage upon which no In- 
terest or principal has been paid 
for a period of 20 years. Brown vy. 
Berry, supra. 

4. A mortgagee taking possession 
not entitled to those rents which 
accrued before the date of his take 
ing possession. 
5. Stewart v 
Co., supra note 1, 

6. A receiver appointed by a court 
of equity in a foreclosure proceed- 
Ing is a substitute for taking pos- 
session under the common law. 


is 


is 


Fairchild Baldwin 


Stewart v. Fairchild Baldwin 

Cr supra note 1. 
8. 41 C. J. 612, 580. The status of 
a mortgagee in possession should 
not be confused with that of a 
mortgagee who acquires rights 
under an assignment of rent clause 
contained in his mortgage, or in a 
| Fubseque nt assignment of rents. 
The rights of an assignee of rents 
are se* forth in Myers v. Brown, 92 
| N. J. E. 348, 112 Atl. 844 (Ch. 1931); 


Stanton v 


A Metropolitan Lumber Co., 
107 (Cc 


N. J. E. 345, 152 Atl. 653 


de 





1420 New Jersey gs Bank & 
Trust Co. v. Wolf 108, N. J. BE. 412, 

q Ath. 372 (Ch 1921): New York 
| Trust Co. v. Shelburne Inc., 110 N. J. 
FE. 187, 159 Atl. 522 (Ch. 1932): Bote- 
ler v. Leber, 112 N. J. EB. 441, 164 
Atl. 572 (Ch. 1922): New Jersey Nae 


tional Bank & Trust Co. v. Morris, 
9 M. R. 444, 155 Atl. 782 (Ch. 1931); 
= Jersey ive. fn. Bank & Trust 
Co. v. Berkshire M. FP. 934, ~ 
156 Atl. 40 (Ch, 4931) 
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i which does not by its terms pledge the | repairs were necessary for protection | hold in hostility to the mortgagors__ 
of the property, he makes such repairs | In rendering his account as m ree 
which under some other method might 
have been made for a smaller expendi- | been credited with the interest 
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- . wag : fendant should account for rents and | king p ! the proper and necessary he manage-:act of the mortgagee for his 
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pear that ~ fo wero Wee’) eroGts received, that the cause-he re-| te aged premises 1s a means to| ment of the property. The court re- | benefit, nevertheless in Vanderhai« 
—_ « wf he 10r > which a mortgagee 1 resort to! fused the alternative colief c- r , ; 
and by virtue of the mortgage farrell to « special easter to escerul whi a mortgagee may resort t used the alternative relief saying: | Hugues,“ the court directed the mas 
inst which such rents as rof- obtain payment of his debt i o enw. ! “Thee siatite-ao F . : ” : 
— anes such ud .pref the fair remal value of the part of the| es as 2. ay The rights and duties of a mortgagee ter to credit the grantee for the 
its are sought to be set off or re- a : ment obtained in this way is subject, in possession are fixed by law : tel 
said .premises tuall, anied hy ¢tt , J I 10n are nx y law, is, | 0 surance 
couped. This relation does not ex- _ ricer Mises i spect to its appropriation, to the by equitable precede and arincini 
2 ‘ f detendants, and the amount which has , : ; ’ : , Mabie pre nts and principles h a m im poss n 
ist, nor can the rights which flow , 5 : legal rules governing t appropriation strated by the decisions of thi t 
. “we been received by the detendants tf = “a - sare - Jt fU> 45 act for all rents. issue 
therefrom be enforced unless it ap- 2 other payments Court and other Courts of © tet : 
. pears that his pos ion 1 esetl rents and profits ot said premises or 1er t f lik } S-/ and profits received by ae oe 
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sei which might have been received by I “ settled 4 mortgagee in| @! ap laitie rights as mort- al] waste and destruction of the 
the mortgage.”'° ; ; - ' ' gage sent eaves — , 5 
them but for their wilful default. and SSessiot not bound to expend any | 848 annot be enlarged | ises, and must deduct the lowan : 
A mortgagee in possession is gener- “a isda +t 2 , r altered el eae 
b ‘ ate to *harge them with the sarme T he noney on the mortgaged premises be ae tu these matters from the amount 
ally regarded a constructive trus , ' yan rae th But. gra , that t 
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, ” . deducte fr he mount } necessary repair wut tor expendi . — = ‘ver, can be clamme T 
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. should be une » te the +t $ red on the groun ) ab > sgt rece tain e re < er a hil — 
der him; he is bound to n muld be found duc he defendants x 4 a ae — é Ace ) lee ag 
‘ ie “ips nterest on t} art. | 0lttte necessity for the protection a : , ite. nortgagee nosseesion and ia 
property ma reasonably pruden or principal and inter , as ‘ " Com ant not an rent th ee res , en “% 
em . gage c edne Che mas ’ t sta A rece ina w- os = SS A agent Oo (NE | nossession as rteagee “ Th 
careful manner, so as to keep it , Sage indebtedness. The master in hi Court. Eventually, if RN Sa ieiibicnatth The « 
‘ enort ciated th pia 4 ee an S “ 4 mortgage n t tall tion whether the morte: > oh r 
state of good preservation and pro- por tated that the ad been no ETS ‘ ym whether the mortgagee sho 
_ " . rms mncdert S u the I sire yt a i S os. or 
ductivity... A mortgagee in posses- rents and profits which might have i ik W I € a ee Saree he 5 ghee wines 
y. 1 ’ age { we tn aernees “- rahe 
af , abl . een ceived | the def lants but . : yprobatior t m : profits t 
sion by a tenant is accountable for , lant t ; sia ae cal O ront 
; it oa mn — vag nake imp ement the g g S O8SSESS10 tte 
the rents received; and if in posses-' ' wilful default and that they ; ld be 
; \ , |W therefor } " +}, Property, though they may | ,/ an acco rights w det ; 
sion ‘personally is chargeable with ™ rerol argeab Witt ‘ oil ts ; , nittnesaret © 
»asonable snet2 ‘ e thing on that s 4 urge ncial and rmanent ira f refer 
reasonable rent and ai subse 
. ‘ ; « P at px n . 2 ' n sail ight + t least in the be 
mortgagee is entitled to the aid o 4 renita : : \ ae possess ( 0 s at ita a 
. , ' : . ul tt S ¢ wtaseas e st lirect . tert t 
court of chancery in having th p ) a A g vag und | Specia c to e 1 
. | ‘ i Rak gag { ; - nd. f ’ Tr? k xt . 
rents applied to the redu : t as ' x g $a , r nm, t 
or mortgage.! A mortgas tt t t ght aor 4 g mortg 
’ y t : t t> o> - 
session may be required to a t to a 4 ' S Val i tgae $ 
a subsequent judgment credit t mm t rtgag t r A i 
mortgagor, who tal ! st i! ’ - \ mortgaged pr S 
ment after the mortgage: t t e m nortgag s I 
‘ = t ? + y x 
possession.'* If the rtgag Mag gag 
possession, or act mala fid gard ‘ t tr . _ 4 r ms answer 
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| gard the decision as controlling under 
| the injunetion of the Sales Act that: it 
| be interpreted by our courts as do the 


|courts of other states adopting the 





Act. — 

Goods are defined by the Uniform 
Sales Act (Section 76) “as all chattels 
personal other than things in action 
ind mone Cases holding that cer- 
ificates of stock governed by the Uni- 
form Stock Transfer Act are not 
goods within the Uniform Sales Act. 
follow Millard v. Green (Conn 
1920 ( 4. 177, 181, Greppy \v 
Moltrup Pa. 1924), 126 A. 76 
Smith v. Finge ch (Wis. 1922), 187 
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t ( D. C. Penn. 192¢ 
13 | 2 932, 037 d « Goochue 

state street | st ( ( Mass 
Tot 105 N. | 7OI, 704 (dealing w 
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Fr s (Mass. 1931 178 N. E. 657 

1 First National Ba v. Maine 2&4 

S. 312 (dealing with stock of a 

| organized Maine which 
has neve opted the Uniform Stock 
ranster Act Williston Sales (2nd 
ed.), § 619. Contra: Davis, ete. Co 
v. Whittemore (Ohio), 110 N. E. 518 
(dictum), Postel v. Hagist, 251 III 
App. 454 and cf. Corwin v. Grays 


Harbor (Wash.), 276 Pac. 902. In| 
lining up these cases it must be kept in | 
mind that the Uniform Stock Transfer 
Act 
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paugh 1 Noble (1027. Mich.), 213 | 
N. W. &s0, Pennington v. Common 
vealth Cory 931 Del 15g A. 259 
UL. S. Fidelity, etc. Co. v. Newburger 
(1933 \ RN. KE. 141. Contra 
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| goods, except in one very anomalous 
| definition of that word. That excep- 
| tion is found in the construction placed 
by certain courts in this country (in- 
cluding the courts of New Jersey) on 
“goods, wares and merchan- 
Section 6 of the 
dealing with the - 
to the sale of the 


the phrase 


dise” contained in 


Statute of Frauds, 
formalities requisite 


Under this sec- 


same r $30 or over. 

: . de 
tion, “goods, wares and merchandise 
were held to include stock and ether 
I {In acti Greenwood v. Law, 55 


j French v. Schoonmaker, 
69 N. J. L. 6, Williston Sales, § 67. It 
was intended to supplant Section 6-of 


the Statute of | 


rauds by Section 4 of 
the Uniform Sales Act which express- 


ly applies to goods and choses in 
t sole $s00 or more 
Phis leads us t ir last point, name- 
trong argument may be 
ade that Section 4 of the Uniform 
Sale Act inconstitutional insofar 
Ss deal the sale of choses in 
action Phe title the Act is “An 
Act relating to the Sale of Goods.” 
Pennsylvania has a provision 1n_ its 
constitution, quite like ours, requiring 
that “no bill...be passed containing 
!more than one subject...clearly ex-, 
pressed in its title (In passing, we 


might remark that we have always re- 


garded it a misfortune that this pro- 


vision of the constitution was not made 


expressly, or by construction held to 
be, directory to the legislature and not 
mandatory upon it) Pennsylvania 


has held the Uniform Sales Act un- 
constitutional to the extent that it 
applies to choses in action; and this 
because of the defect in its title. 
Guppy v. Moltrup (Pa.), 126 A. 766. 


nder this argument, Section 6 of the 
Statute of Frauds of New Jersey, still 
applies to sales of stock (O11 course 
Lehman's principle, above enunciated, 
i has no application here). Those cases 
examined us, going to the Court of 
K1 ind hold that Section 4 of 
the Sales Act applies to the sale of 
stor d consider the constitu- 
thor question. Kenning, Dorbusch & 
( Greenfield, 107, N. J. L. 272, 
ee Ed ( Newburge s12 N. J. 
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fegislature approved April 12, 1933, 
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brought into the the 
bank through the the 
Ypreferred stock; that of these new 
moneys the Reconstruction Finance 
Corporation (a Federal agency 
contributed $250,000; that this fund 
enabled the bank to pay to its de- 
positors fifty per cent 
posits in cash (ten per cent more 
than they 
Mrrough liquidation) twenty five per 
cent in class B preferred stock and 
twenty-five per cent in participating 
certificates as current »f the 
bank; that the plan was approyed by 
the Banking Commiss« full 
notice to the creditors, including the 
plaintiffs, the 
requisite number of stockholders, and 
the payment of 
tiffs as called for therein was made 

Tq the plan the plaintiffs refused 
consent the that the 
estate they represented was itself in 
liquidation. They, however, accept- 
ed the fruits of the reorganization 
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$4,125.47, being one-half of de- 
posit de- 
ceased depositor 
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contrary) Todd vs. Exeter Land 
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j} avoid its obligation effect by 


| taking a position in consistent there- 


| tion, 
or 
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60 of this court an order to revive | the complainant’s death. 


for that purpose may nevertheless 








L. 1902, p. 524, 1 C. S. 1910, p. 425,[ be advised if the allegations andjthis application consist sole! 
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with | The original bill was filed by the | prayed. |troversy thereon, without 
Though the estoppel in pais in!said Mabel F..Wilson on July 29, | The defendant resists the applica- evidence. 
| this case may be properly denomin- | 1929, alleging abandonment and fail- | tion on the ground that shortly after} The affidavits in support the 
ated an equitable estoppel, it is nev-| ure to maintain, and praying for a| the entry of the order for temporary | defendant's position show, bo 
ertheless available at law. Sun/decree of separate maintenance | maintenance the parties by their | contradiction, that from the time § 
Dredging Co. vs. Ottens, supra;; under section 26 of the Divorce Act conduct destroyed the cause of ac- the entry of the order for ma aaial 
| Crawford vs. Winterbottom, 88 N.| (P. L. 1907, p. 482; 2 C. S. 1910, p. | tion upon which the suit was based,! ance pendente lite to the time of ; 
J. L. 588 | 2038) 3y an order entered on] if such cause had ever existed, on the| wife’s death the defendant had fre. 
It is unnecessary to, enlarge upon | October 23, 1929, the defendant. | ground that the action has remained | quently visited her and was og 
the rule of law thus laid down. The | Clarence F. Wilson, was directed to} too long dormant for want of prose- | friendly terms. In this he . 
judgment is reversed and the answer | pay her the sum of $20 each week.) cytion. on the ground that the al-/| roborated by the affidavit of his so 
reinstated to the end that the cause | for her temporary support and main-| Jeged arrearages are not in the na-|It further appears from the de. 
may proceed according to law | tenance pending the suit. No further| ture of a debt and did not survive | fendant’s affidavit, without Ta. 
- — — | steps were taken in the cause by/ the death of Mrs. Wilson. on the | diction, that during this re 
SEPARATE MAINTENANCE —| either party until the present ap-/ ground that the court is without period the complainant and def 
Right to Grant Temporary | plication by the executor of Mabel) jurisdiction to grant the relief | ant often had sexual relations wits 
Maintenance — Termination by, F. Wilson, who died on June 18, prayed because the suit was abated|each other, that the defendant 
Reconciliation — Recovery of; 1934 by the death of the complainant and | quently urged his wife to live wit 
Past Due Temporary by Per-| The executor claims that the de-! finally on the ground that the order | him again, that she consistently he 
sonal Representative of Wife—, fendant neglected to pay to his wife! for temporary maintenance was se- | out hope that she would at som 
Right of Court to Modify Tem-/the sums directed by the order to! cured by fraud on the part of Mrs.: time do so and that finally, shor 
porary Allowance After Accrual’! be paid, that the arrearages up to the| Wilson. The defendant also dis-! before her death, she agreed 
—Effect of Laches in Enforce-| date of her death aggregate $2,370.00,| putes the amount of arrearages | so and presumably would have dons 
ment of Arrears of Maintenance.! and that he is obliged to seek the} claimed, but admits that there are|so had not her death intervened 
EVIDENCE — Testimony as t0/collettion of that sum from the! arrearages in some smaller sum if | 
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Personal Representative. 
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of the 1935 SESSION LAWS 
OF NEW YORK 


Every attorney and counsellor at law in the State of New Jer- 
sey will instantly recognize the usefulness and value of this pub- 
lication. 


As a DIGEST it will enable you to familiarize yourself quickly 
with all the changes and new laws enacted at the 1935 Session of 
the New York Legislature. Many of these are of vital importance 


to NEW JERSEY PRACTITIONERS. 


As a GUIDE it shows all the changes effected, which are brief- 
ly digested and arranged in alphabetical order according to subject 
matter. A comprehensive GENERAL INDEX facilitates your lo- 
cating any item. 


A TABLE OF CHANGES to the consolidated laws. the Civil 
Practice Act and Code of Criminal Procedure, and an INDEX TO 
CHAPTERS are included. 


eee ® 
As this issue of the Digest is limited, please order now. With- 


in one week after its receipt if not satisfactory, you may return it 
and your money will be cheerfully refunded. 


Special Introductory Price $1.50 


SESSION LAWS PUBLISHING CO., Inc. 


170 BROADWAY, NEW YORK CITY 
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Announcing the New 


WILLISTON ON 


CONTRACTS 


By PROFESSOR SAMUEL WILLISTON 


Reporter for the Committee on the Restatement of the Law of Contracts 


AND 


PROFESSOR GEORGE THOMPSON 


of Cornell, a member of the Committee on the Restatement of the Law of Contracts 
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This great work is too well-known for description 
Suffice it to say that hardly a section escaped 
revision during the five years of tremendous work by 


Professors Wiliiston and Thompson. 


Take Advantage of the Pre-publication Offer 
and Order Today. 


Name .. 


ON CONTRACTS, 7 


ORDER FORM 


BAKER, VOORHIS & CO., 
119 FuLToN STREET, 
New York, N. Y. 
Department L. J. 
Please enter my order for the new edition of WILLIsTon 
vols., at prepublication price of $75.00. 
publication subscribers will receive additional volumes free if the 
set exceeds seven volumes. 
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(Continued from page 1) 

Sir 
though the decree was for $73,920.00. | 
Objections were made to confirmation | 
of sale, and it was referred to a special | 
master to determine the fair value. | 
On May 15, 1934, complainant agreed | 
to credit $67,500.00 on account of de- | 
ficiency. Suit for deficiency was in-| 
stituted in Chancery on June 18, 1934, 
strike out the 
bill on the ground that suit was not 
instituted within three months after 
sheriff's sale (P. L. 1933, p. 172), and 
the granted. 


and motion was made to 


motion 
Held: 


w ne 


was 
the 
ther or not the statute is applicable 


Leaving aside question 


Chancery for assumption 


of debt by a grantee (Green v. Stone, 
34 E. 387) or whether the statute is 
lled during the pendency of proceed- 
igs to determine whether the sale 
ld be confirmed, the question is 
hat is intended by the word “sale” in 

< P 


The reasoning in Marts v. Cumber- 








ind, 44 L. 478; Ryan v. Wilson, 64 E. 
797 p Hough, 73 E. 601, 
applicable and the word “sale” as 
in the statute means a completed 
sale by appropriate judicial sanction 
N sale occurred until confirmation 
re es vas brought with- 

bese = +} p 

Rever 


INSURANCE FIRE—Suit on Pol- 
icy—Allowance of Interest. 
INTEREST — Allowance of — Suit 

on Contract—Unliquidated Dam- 


ages. 
} Supr ( - 
r | S Te ] 
( y 
a 
detene 
é 1 F Di 
4 i} 1 
senna "sie, 
230) 
- c r 
¢ 
= =9> Y - 1 : 
7 loss 1s 
d grea 2 ¢ 
1 t 
¢} 


should have sixty days from the date 
of the fife to investigate to de- 
termine whether payment would be 
made, and having made such in-| 
vestigation determined that it would 
not be, thus obviating the necessity 
of filing proofs of loss, since no de- 
mand made therefor, it would 
that interest could be} 
properly calculated after the expira- | 
tion of the sixty days and from that} 
date 

Rules discharged. } 


was 


also seem 


WILLS — Contest — Persons Who! 
Have Right to File Caveat— 
Judgment Creditor of Heir. 

New Jersey Prerogative Court. 

In re Van Doren’s Estate. 

October 11, 1935. 

On Appeal 


Orphans’ 


Somerset 
Affirmed. 
Frederick A. Pope, for appellant. 


oO. 


from County 


Court 


John for respondents. 


Berry, V 


Judgment creditors of Enoch L. Van 
' 


oren filed a caveat to the probate of 





the alleged will of Gilbert A. Van 
Doren. There are no provisions in the 
will in favor of the said Enoch L 
Van Doren, who would be an heir at 
law 4 motion was made to strike 
out the caveat on the ground the 
judgment creditors had no interest. 
Held: That the authorities cited by 
appellant are Icing khard 
tepne ; 120 1, O4 l_€é 
Kee 33 835 (Md), a Rank 
f Tenness iH ) } 634 
(Tent ] the rule 
*€ stal ¢ t te the 
effect that a the 
‘. ee 
1 right to « agall 
the 7 a will whi 
t perty from descending 
‘ d ng subje t 
the dagmet Smut 
204 Mass 
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= 4f I é 14f 
1 in 45 M a 
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PARENT AND CHILD—Right of 
Child to Sue Parent for Action- 


able Negligence. 

NEGLIGENCE Nig 
Sue Parent Fo 
1X 





BRAND & BERNSTEIN 


270 BROADWAY. NEW YORK 
Barclay 7-0886 
Specializing as counsel in negligence cases 








| for the philosophy 


had been denied. 


tained a provision that the mort- 


HELD: That.an unemancipated in-} gagee would release any named lets 


fant cannot sue parents in tort for ac- 
tionable negligence; that in New Jer- 
sey we have me statute and the com- 


upon payment at the rate of stipu- 


lated sums per front foot. 
The mortgagor corporation was 


|mon law governs. (The accident oc-| dissolved, and the defendant, Oscar 
* 


curred in Maryland, and no proof of | Vanderzee was awarded an 11/20 
the law of Maryland having been of-, 


interest in the lands in question as 


fered, the presumptiog is that the! part of his share in the assets of the 


common law still prevails. 
v. Berg, 82 L. 662). 


Bodine | corporation. 


Various amounts were paid on ac- 


Prior to i891 little appears on this| count of interest, and prepayments 


subject. 
Miss. 703, 9 S. 885, the court held 
that it was to the best interest of so- 
ciety that a minor child have no re- 
dress for injuries 
hands of a parent. 
185 N. C. 


sustained at 
See Small v. Mor- 
a79. 118 S. EZ. 
of this rule. Many 
rule. In New Jer- 


rison, 12, 
cases support this 
sey Mannion i 
Damiano, 6 M. R. 
Gobeen, 9 M. R. 507. 
not interfered. In 
Goldstem, 4 M. R. 711; 
Metropolitan, 113 L. 
the question was merely whether the 
infant had become emancipated. Als 
2 B.C. L. Gy: 06 C. J. J. 190% 
ot 4. t. Be 
vard Law Review 1056. 

The 


deny 


Damiano v. 
Gobeen wv. The 
legislature has 
Goldstein v. 
Ste - 
y te v. 


101, 


liga 


sec 


and cases in 1071, 


the 


intant to 


right of an unemancipated 


sue parents during infancy, 





likewise deny the right of a cause of 
action after majority and emancipa- 
tion. “The right of action, if any, is 
determined as of the day of the acci- 
dent. It either did or did not exist as } 
that day. And if not, the major- 
ity and emancipation of the child 
uuld not, and did not, create a cause 
action.” Smith Smith, 8&1 Jnd 
ipp. 566, 142 N. E. 128 
"We re not, however, to be 1 
der ( that child may 
sue it tor tor action 
ble neg arose after the 
ild hee ( age and fully eman 
ipated 
Reversed 
MORTGAGES—Release Clauses— 
Who Entitled to Benefit of — 
When Enforcible. 
In ( ancer of Ne lerse 
Park Investment C. \ 
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= a 
Experienced Legal Stenographic Service 
By Hour, Day Week 
Work done in or out of office 


Stenography Service 
207 Market Street 
Phone: Ma-: 


Room 412 -5828 


the | 


: 


, Mannion, 3 M. R. 68 ; | 


849; | 


| WANTED 
43 Har-| 


} 
same reasons and logic which 


mo 


In Hewlett v. George, 68 | we re made 6n account of principal 


In consideration 
of these prepayments on account of 


from time to time. 


(Continued on page 12, col 3) 
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: ~ COURT NEWS — 








* PASSAIC COUNTY 


High numbers: 





: ATLANTIO OOUNTY 


Hon, Wilfred H. Jayne will try 
Circuit Court cases from October 
21 to December 6, inclusive. 

Hon. Wilfred H. Jayne hears 
Circuit Court motions every Fri- 
day at 10:00 A. M. in the Court 
Room, Guarantee Trust Building, 
Atlantic City. 

BERGEN COUNTY 

High numbers: 

Supreme and Circuit No. 121. 

Common Pleas No. 100. 

Hon. 
Circuit Court motions on the first 
and third Fridays of each month 


at the Court House, Hackensack. | 
Hon. J. Wallace Leyden hears | 


: | , 34 jay, November 2, at 

of Pleas motions on the| tions, Saturday, , ; 

are motte of each moath | 9:00 A. M. at the Court House! 21 to November 1, inclusive. 
y — ~ eS City. Hon. Rulif V. Lawrence will 
7 | hear Circuit Court motions every 

iGTON COUNTY a deed . ; 

BURLINGTC Cc | HUNTERDON COUNTY Friday while sitting in the above | 
i Not sitting. ; county. | 
onsligge Hon. Ralph J. Smalley is try-| 


Hon. Wilfred H. Jayne hears 
Circuit Court motions every Fri- 
day at 10:00 A. M. in the Court 
Room, Guarantee Trust Building, 
Atlantic City. 


CAMDEN COUNTY 


High number: Supreme and 
Cireuit No. 150 

Hon. V. Glaude Palmer is hear- 
ing Circuit Court cases. 

Hon. V. Claude Palmer hears 
Circuit Court motions every Fri- 
day at the Court House, Camden. 

Hon. Frank F. Neutze is try- 
ing Common Pleas cases. 


CAPE MAY COUNTY 
Not sitting. 


Hon. Wilfred H. Jayne hears 
Circuit Court motions every Fri- 


| preme and Circuit Court cases on 


| 


Supreme and Circuit No. 859. 

Conrmon Pleas No. 92. 

Hon. Joseph G. Wolber hears 
Cireuit Court motions every Fri-| 
day at the Court House, Paterson. 


HUDSON COUNTY 


High numbers: 
Supreme (weekly call) No. 345. 
Circuit (weekly call) No. 135. 
Common Pleas (weekly call) 
| No. 234. 
There will be a weekly call be- Not sitting. 
fore Hon. Thomas Brown in the; Hon. Samuel M. Shay will hear 
Supreme and Circuit Courts on Fri-| Circuit Court motions in Camden 
day, October 25. Also, he will hear| for the above county on tie first 
Circuit Court motions on the same day. Fridays of November and De- 
Common Pleas motions are/cember. 
heard, by any judge hearing} 
criminal cases during the term, | 
on Fridays of each week. Crim- 


_ 


SALEM COUNTY 








Salem Quarter Sessions 
Hon. Frank F. Neutze. 
Trials October 28 to Novem- 





Edwin C. Caffrey hears) inal judges this term are Hon. — ¢. 


| Robert V. Kinkead and Hon. 
James R. Erwin. SOMERSET COUNTY 
Chief Justice Thomas J. Bro- 


Hon. Rulif V. Lawrence will try 


gan will hear Supreme Court mo- 
Cireuit Court cases from October 





Hon. Samuel M. Shay hears Cir-| : 
cuit Court motions for the above| '™s Common Pleas cases. 
county in Camden on the first| 
Fridays of November and Decem-/} 


ber 


SUSSEX COUNTY 





There will be no trials of cases} 
until December 17. 
Hon. Joseph G. Wolber hears 


There will be a call of Supreme, . , : , a. e 
Circuit Court motions every Fri-| 


MEROER COUNTY 


nd Circuit Court cases on Friday, 
“ “* day at 10:00 A. M. at the Court! 
November 1. Hon. A. Dayton 

- House, Paterson. | 
Oliphant will begin trying Su- 


UNION COUNTY 
Monday, Novmber 4, and will tT 
hear motions Friday, November 8. 


' 
There will be a weekly call of) 
Hon. James S. Turp hears mo- . 


: : ‘ es Supreme and Circuit Court cases | 

| tions evety Friday for Common =a ’ 
| Pleas Pe from 1 to 75 inclusive, before 
Hon. Frank L. Cleary, on Monday, | 
MIDDLESEX COUNTY October 28. Also he will hear| 
motions on the same day and! 
Hoo. Frank L. Cleary, Cireult | trials will begin October 29. 
Court judge, trying cases. Common Pleas motions are, 
Hon. Frank L. Cleary will hear peard during October on Fridays | 


day at 10:00 A. M. in the Court! 


Room, Guarantee Trust Building, 


Atlantic City 


* CUMBERLAND COUNTY 


Not sitting. 
Hon. Samuel M. Shay will hear 


Cireuit Court motions for the 
above county in Camden on the 
first Fridays of November and 
December. 
t 
ESSEX COUNTY 

High numbers: 

Supreme and Circuit (weekly 
call) No. 650. 

Common Pleas (weekly call) 
No. 150 


Circuit Court Motions: 
Hon. William A. Smith, Octo- 


| rangements may be made by cor- 


| 


ber 25. 

Hon. Newton H. Porter, No- 
vember 1. 

Common Pleas Motions: 

Hon. Daniel J. Brennan, Octo- 
ber 25 

Hon. Richard Hartshorne, No- 
vember 1. 

Justice Charles W. Parker will) 
hear Sureme Court motions Sat-| 
urday, October 26, at the Court! 
House, Newark, at 9:30 A. M 

GLOUCESTER COUNTY 

Hon. Samuel M. Shay will try 
Circuit Court cases from October 
21 to November 8, inclusive 

Hon. Samuel M. Shay will hear 
Circuit Court motions for the 
above County in Camden on the 
first Fridays of November and 


December 








| LORENZO J. ROEL 
MEXICAN LAWYER 

TO MEXICAN CONSULATE 

149 BROADWAY, NEW YORK 


-—— 


Tel. Barclay 7-4797 








Cireuit Court motions Monday,| py ton. Lioyd Thompson. 
October 28, at the Court House, High number reached for trial 
Elizabeth. 149 

Justice Clarence E. Case will 
hear Supreme Court motions Sat- WARREN COUNTY } 
urday, November 2, at 9:30 A. M. 


at the Court House, Elizabeth. Not sitting. 


MONMOUTH COUNTY Arrangements may be 
with Hon. Rulif V. Lawrence for} 
Hon. Rulif V. Lawrence will try | motions, at his home address: 115 
Circuit Court cases from Novem-} West Main Street, Freehold. 
be 25 to January 10, 1936. | (oreetmesinaparenatiatimemanmmaneniann 
While sitting in the above; ° 
county, Hon. Rulif V. Lawrence Digest of 
will hear Circuit Court motions 
every Friday. At other times, ar- 


Recent Opinions 


Street, 


his home 
Main 


respondence with 
dress: 115 West 
Freehold 


(Continued from page 11) 


ee } 
| principal, additional credits or dis- | 
| counts were made by agreement be- | 
} tween the parties. 


MORRIS COUNTY 











Hon. Rulif V. Lawrence will try; =. i 
is : : ‘ | There is a balance due on one of | 
Circuit Court cases from November : 

‘ the mortgages, for which the instant 
4 to November 22, inclusive. : ' 4i ere 
“ . foreclosure proceedings were insti- 
While sitting in the above i Def a re V vi “ 
- tutec *tendant. CZ 
county, Hon. Rulif V. Lawrence i ea vv , re ee 
. , . contends that he is entitle ) > 
will hear Circuit Court motions , ? . entitle’ to a pre 
. r share ‘ y - rolenese 
every Prides. ata share in a right to releases. He 
testifies that releases were promised, 
OCEAN COUNTY but never executed. The complain- 
: ant’s officers testify that no releases 

Not sitting were ever asked for 

Arrangements may be made Held ‘The mortgage expressly 
with Hon. Rulif V. Lawrence for) provided for releases and there is no 
r tior +} hamae — - ' ‘ 
notions at his home address: 115 claim made by the mortgagee that 

Post Soir SP root real 7 
West Main Stree Freehold was ever any waiver of this 
| 
| y 1! Dr > QD rr rrgerm p . mr rr 

HA RESORTED—THE RECORD NEVER 


ti - DCOoTS 
rid 


| Donegan, Slavin & Kabot 


Court Stenographers 





Subreme Court F vane ~ 
“pre € LOUuTl Crainers 24 Cc 


IMMERCE ST., 
NEWARK, N. J. 


M ARKET 2-2535 


Master in Chancery 


—_ ™ <P 
4¥ Olartes Puouc 








policy against loss by 
hold furniture 
|a provision that it should be void, if 
encumbered by a chattel mortgage. At 
|the time the policy was issued, the 
| goods were encumbered by an unpaid 
chattel mortgage, but before the fire 
it was paid. 


right, since the testimony of the of- 
ficers of the mortgagee is to the 
effect that the subject was never 
mentioned .. . Even if the releases 
were not demanded at the time pay- 
ments were made on account of 
principal, the right to releases in 
accordance with the terms of the 
mortgages remained alive and is 
still’ available, since these payments 
were made before a default on 
mortgages. It has been held that a 
release may be demanded even after 


the institution of foreclosure pro- 
ceedings. American Net and Twine 
Company v. Githens, 57 N. J. Eq 
539 .. . The benefit of the release 
clause is not limited to the mort- 
gagor. It attaches to the tract of 
land and inures to the lot owners 


Hagaman v. Frederick, 109 N. J. Eq 
288. 

“It would seem clear, therefore. 
that Oscar Vanderzee is entitled to 
releases to the extent of his propor- 
tionate share of the sums actually 
paid on account of the principal of 
the two mortgages. I do not con- 
sider, that the release 
clause should operate so as to give 
a right to releases for the sums al- 
lowed om the mortgages by way of 
discount because of prepayments in 
the absence of an express agreement 
to that effect at the time of the 
granting of these extra credits. The 
release clauses are to give the right 
upon payment and 
I construe this to mean upon actual 
payment to include any 
concessions because of prepayment. 


however, 


by their terms 


and not 


“A decree will be advised in ac- 
cordance with this opinion.” 
INSURANCE FIRE—Parol Evi- 


dence to Vary Terms of Policy| 


—Voiding Policy—Existence of 
Chattel Mortgage. 


EVIDENCE—Parol to Vary ened 


ance Policy. 


New Jersey Court of Errors and 
Appeals. 

Vozne v. Springfield Fire. 

October 9, 1035. 

On Appeal from Supreme Court. Re- 

versed. 

Arthur T. Vanderbilt, G. Dixon 


Speakman, for appellant 


| William Simon, for respondent. 
made | Case, J 


fire insurance 
fire of house- 


The policy contained 


Defendant issued a 


At the trial, over objec- 









tion, plaintiff testified that be 
formed defendant's local agent 
he ordered the policy of the » 
of the chattel mortgage. T), 
was a standard form (2 C5 
Sec. 77, amended P. L. 1932 
A motion was made. by the 
for ‘a directed verdict and deni» 
the jury brought in a verdict fo¢ 
tiff. , 
Held: That the court erred ip 
ting evidence of statements 


The effect of said , D 


* 
34 
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LVIL 
















































































agent. 

was to alter the terms of 2 writ 

strument, «as_ the policy con NCE — 
standard provision that agents Hy  Vebicl 
have no power to waive any pr, Owner. 
unless endorsed on the policy, SLIGENCE 
privilege shall be claimed byy lersey Cou 
sured unless so endorsed. The} neal : 

| cases on application of’ pard! eet al. v. C 
to insurance policies are D ber 9, 1935. 


Manhattan Ins. Co., 38°L 3690 soneal fror 


lin Fire v. Martin, 40 _L._ 568; ih coed. 
v. Jersey City Ins. Co.g 43 a P. Berk 
Snyder v. Dwelling. Hogse Ing ser, of cou 
so L. 544. Also Kufprschm bolas J. Cai 
Agricultural Ins. Co., Bo L of counsel ) 
Bennett v. St. Paul Fire, etc. [nile “ee 


SS L. 377; Robbins v. Farmer fee was instit 
Fire Ins. Co., 4 M. R. $53; Houllh, fr mm the 
National Liberty Fire Ins. Cele, premises. 
L. 215. Whether a reformatai...i! 


alk defend 
suggested in Grammares.v. A 


a depression 





Fire Ins. Co., 9t E. 114, is ply The thec 
need not be determined. was claime 
A standard fire insurance i of a nuisar 
which provides that it shal! bey he creatio 
encumbered by a chattel mortgalated in by th 
| voided by existence of a chattel fling the side 
| gage where there is no knowledfih it was 
the part of the company and permlliRstructed, nar 
| endorsement on policy. De! Guill heavy truck 
Importers Ins. Co., 98 L. 435; Hdlewalk. The t 
v. Great American Ins. Co., Was to both 











520. It makes no difference tired as error, 
was paid off. A_ directed appeal. 

should have been entered. ield: “The m 

Reversed. ident, and the 

been in a 

d condition 

trial court 
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Trust Department wilt giedly 
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